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Mark R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

May 20, 2011

Melissa Chao, Acting Chief Clerk

Office of the Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC-105

Austin, Texas 78711-3087 -

Re:  TCEQ Docket No. 2011-0278-UCR. Consideration of a request for a Commission Order
approving a contract designating service areas between Aqua WSC and Manville WSC
pursuant to Texas Water Code Section 13.248.

Dear Ms. Chao:

Transmitted herewith for filing with the Texas Commission on Environmental Quaiity

(“Commission”) are the original and seven copies of the following items as backup material for
the June 8, 2011 agenda regarding the request described above. Though the agenda date is less
than 23 days away, Todd Burkey of the Office of General Counsel has approved this late filing. -

1.

Proposed Order, with the Texas Water Code Section 13.248 contract attached to it;

2. Interoffice Memorandum containing an Exeéutive Summary;

3. Application for a Commission ordér approving a Texas Water Code Section 13.248
contract filed on June 4, 2010;

4. . Interoffice Memorandum containing analysis of Aqua WSC’s financial, managerial, and
technical capability;

5. Map of the area covered by the Agreement.

6. Map consents from the parties.

Respecffully submitted,

Vel A Chode

Ruth A. Takeda, Staff Attorney

Environmental Law Division

P.O.Box 13087 < Austin, Texas 78711-3087 * 512-239-1000 * www.tceq.state.tx.us

How is our customer service? www.tceq.state.tx.us/goto/customersurvey
_printed on recycled paper :






TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER APPROVING A CONTRACT DESIGNATING SERVICE
AREAS BETWEEN AQUA WATER SUPPLY CORPORATION AND
MANVILLE WATER SUPPLY CORPORATION PURSUANT TO TEXAS
WATER CODE SECTION 13.248; TCEQ DOCKET NO. 2011-0278-UCR.-

A request for a Commission Order approving a contract designating water service
areas in Travis County between Aqua Water Supply Corporation (Aqua),
‘Certificate of Convenience and Necessity (CCN) No. 10294, and Manville Water
Supply Corporation (Manville), CCN No. 11144, was presented to the Texas
Commission on Environmental Quality (Commission) for approval pursuant to
Texas Water Code Section 13.248 and Title 30 of the Texas Administrative Code,
Section 291.117.

Effective April 27, 2010, the Aqua and Manville executed a “Water CCN Transfer
Agreement Between Aqua Water Supply Corporation and Manville Water Supply
Corporation” (Contract) regarding their respective water service areas. The
Contract addresses the transfer of Manville’s authority to provide water service to
approximately 29.2 acres and provides that Aqua will be the sole provider of
retail water service in that service area. There are no facilities or customers in the
area to be transferred. The Contract is attached to this Order as Exhibit 1. This
Order effects changes in CCN service areas as designated by Aqua and Manville in
the Contract.

Contracts between retail public utilities that designate areas to be served and
customers to be served by those retail public utilities, when approved by the
Commission after public notice and hearing, are valid and enforceable and are
incorporated into the appropriate areas of public convenience and necessity. .
Texas Water Code Section 13.248.

The Commission held a hearing on the request at the June 8, 2011 agenda and
found that the request had merit.

Aqua is capable of rendering continuous and adequate water service to every
customer in the area covered by the Contract. The decertification of Manville’s
authority to provide service in the affected area, which results in Aqua being the
sole service provider remaining in the area, is necessary for the service,
accommodation, convenience, or safety of the public.

~ NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY that: I



1. The provisions of the Contract addressing the transfer of a portion of
Manville’s CCN No. 11144, and designating that retail water service shall be
provided by Aqua, CCN No. 10294, in that area are hereby approved.

2, CCN No. 10294 in Travis County, held by Aqua, is hereby amended in
accordance with the Contract.

3. CCN No. 11144 in Travis County, held by Manville, is hereby amended in
accordance with the Contract.

4. The Executive Dlrector is directed to redraw the maps of the respective
CCNs as provided in the Contract and as set forth on the map attached to this
Order as Exhibit 2, and to amend the Commission’s official water service area
map for Travis County, Texas. The certificate amendinents requested in this
application are necessary for the service, accommodation, convenience, and
safety of the public.

5. The Chief Clerk of the Texas Commission on Envufonmental Quahty shaﬂ
forward a copy of this Order to the parties. _

6. If any provisibn sentence, clause or phrése of t‘fhi’s Order is for any reason
held to be invalid, the invalidity of any portion shall not affect the validity of the
remaining portions of the Order.

Issue Date:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

For the Commission



WATER CCN TRANSFER AGREEMENT BETWEEN
AQUA WATER SUPPLY CORPORATION
AND
MANVILLE WATER SUPPLY CORPORATION

This Water CCN Transfer Agreement ("Agreement") is entered into effective as of the
27 day of Al , 2010, by and between Aqua Water Supply Corporation
("Aqua"), a Texas nonprofit water supply corporation operating under Chapter 67 of the Texas
Water Code and Manville Water Supply Corporation ("Manville"), a Texas nonprofit water
supply corporation operating under Chapter 67 of the Texas Water Code, each acting by and
through its undersigned, duly authorized representatives.

RECITALS

WHEREAS, Aqua has been issued water Certificate of Convenience ("CCN") No. @294
("Aqua's CCN") by the Texas Commission on Environmental Quality ("TCEQ") to provide retail
water utility service to certain areas within Travis, Bastrop, Lee, Fayette and Caldwell Courties;
and oy

WHEREAS, Manville has been issued water Certificate of Convenience No. {T144
("Manville's CCN") by the TCEQ to provide retail water utility service to certain areas within
Travis and Lee Counties; and :

- WHEREAS, New Sweden Municipal Utility District No‘. 2 (the "District") has been
created and consists of 426.0 acres, the majority of such lands within the District being located
within Aqua's CCN and approximately 61 acres of such lands being located within Manville's
CCN; and '

WHEREAS, on August 10, 2007 and with the consent of Manville, Aqua submitted an
application to amend its CCN No. 10294 to add the 61 acre tract to Aqua’s CCN;

WHEREAS, on February 28, 2008, the TCEQ provided Aqua with a consent form for
Aqua’s CCN amendment which consent form included a map showing the addition of the 61
acre tract; and

WHEREAS, the‘ofﬁcial TCEQ CCN map also reflected that a 300” by 3800° strip of land
would remain in Manville’s CCN which effectively separated the 61 acre tract from Aqua’s CCN
area; and

WHEREAS, it appears that this mapping anomaly is the result of the shape file for
Aqua’s current CCN being created from an imprecise map whereas CCN amendment for the 61
acre tract addition was created from a precise description and the two descriptions did not
_overlap;

1 AE;XJ\fbﬂ* |
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WHEREAS, the parties have agreed to adjust their respective CCN boundaries so that
there is no gap between the two tracts within Aqua’s CCN,

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
in this Agreement, including the recitals set forth above, and other good and valuable
consideration, Aqua and Manville agree as follows:

1. CCN Transfer. Subject to the approval of this Agreement by the TCEQ, Manville
hereby transfers to Aqua, and Aqua hereby accepts, that certain 29.2 acre portion of Manvﬂle s
CCN as shown on the map attached as Exhibit "A" (the "Transfer Area").

2. TCEQ Approval. After execution by the parties, a copy of this Agreement shall

. be filed with the TCEQ in accordance with Texas Water Code § 13.248. Aqua shall be primarily

responsible for filing this Agreement with the TCEQ to effect the transfer and amendment of the

Transfer Area described in paragraph 1 above and shall bear all costs related to same. Manville

and Aqua will cooperate with each other and the TCEQ to accomplish the transfer and
amendment of the Transfer Area descnbed in paragraph 1 above.

3. Effect of Transfer. Upon approval of this Agreemen’c by the TCEQ, the Transfer
Area shall be within the water CCN of Aqua and Manville and the boundary between.Aqua-and
Manville shall be adjusted as shown on Exhibit "B". The parties agree that upon such approval,
Aqua will have the sole right to provide water utrhty service within the Transfer Area.

4. Customers in Transfer Area ‘The parties agree that as of the effective date of this
Agreement that Manville has no water utility customers in the Transfer Area. The parties further
agree that, between the Effective Date of this Agreement and the Transfer Effective Date,
Manville will not serve any new customers.in the Transfer Area.

5. Owners of Propert’y in Transfer Area. Itis the understandmg of the parties that
the owners of the property are familiar with the Transfer Area and it is their desire that the
Transfer Area be included in Aqua’s CCN. Aqua agrees to notify the owners of the property

. within the Transfer Area with notice that this Agreement has been filed with the TCEQ!.

6. Facilities in Transfer Area. The parties agree that there is no transfer of faciliries,
waterlines, easements, or equipment under this Agreement.

7. Transfer Effective Date. The "Transfer Effective Date" shall be the date the
TCEQ issues an order granting and/or approving the transfer and amendment of Aqua's CCN to
.include the Transfer Area described in paragraph 1 above.

]

8. Related Documents. The parties covenant and agree that they shall execute and
deliver such other and further instruments and documents as are or may become necessary or
convenient to effectuate and carry out the intent of this Agreement,

‘ 9. Applicable Law: This Agreement shall be governed by and construed and
enforced under the laws of the State of Texas.

968504v2



10.  Performance. Except for matters within the jurisdiction of the TCEQ (or its
successor), any action at law or in equity brought to enforce or interpret any provision of this
Agreement shall be brought in a state court of competent jurisdiction with venue in Bastrop

County, Texas.

11.  Entire Agreement. This Agreement contains the entire agreement by and between
Aqua and Manville with respect to the subject matter of this Agreement. No agreement,
statement or promise made by any party to any other party, or by or to any employee, agent or .
officer of any party hereto, that is not contained in this Agreement shall be valid, binding or of
any force or effect. Any amendments to this Agreement must be in writing and signed by the
party or parties charged. '

12.  Successors and Assigns. This Agreement shall be binding upon the parties and
their respective successors and assigns.

13. No_Third Party Beneficiaries. It is the express intention of the parties that the
terms and conditions of this Agreement may be enforced by either party, but not by any third
party or alleged third-party beneficiary.

14,  Severability. Should any provision of this Agreement be declared void by a court
of competent jurisdiction, the remaining provisions of this Agreement shall remain in full force
and effect.

15.  Covenant of Authority. The undersigned hereby represent and covenant that they
are fully authorized to sign this Agreement on behalf of their respective party.

_ 16.  Counterparts. This Agréement may be executed in a number of identical
counterparts, each of which shall be deemed an original for all purposes. '

- IN WITNESS HEREOF, this Agreement is executed as of the  day of April, 2010 by
Aqua Water Supply Corporation and Manville Water Supply Corporation under the authority of
their respective governing bodies on the dates indicated below.

AQUA WATER SUPPLY CORPORATION

o WLt L ohih

William E. Loven, General Mdnagér

(O8]
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MANVILLE WATER SUPPLY CORPQRATION

By: —%‘V? 47—&/7'\,
Tony Graf, General Ma#fager

968004v2
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Aqua Water Supply Corporation
Portion of Water Service Area in Travis County
CCN No. 10294
Application No. 35779-C (CCN Amendment in Lee and Travis Counties
Decertified a Portion of Manville WSC, CCN No. 11144, in Travis County)
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i Pl
Aqua Water Supply Corporation b KJ\,, b { ‘f‘ l
Portion of Water Service Area in Travis County
CCN No. 10294
Application No. 36732-C (13.248 Agreement to Transfer a Portion
from Manville WSC, CCN No. 11144, in Travis County)

Manville WSC
"CCN 11144
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Texas Commission on Environmental Quality
INTEROFFICE MEMORANDUM

DATE: | May 20, 2011

TO: - Texas Commission on Environmental Quality

THRU: LaDonna Castafiuela, Chief Clerk

FROM: _Ruth Takeda, Staff Attorney, Environmental Law Division

SUBJECT: TCEQ Docket No. 2011-0278-UCR. Consideration of a request for a

- Commission Order approving a contract designating service areas between
Aqua WSC and Manville WSC pursuant to Texas Water Code Section 13.248.

DESCRIPTION OF APPLICATION

Applicants:
Aqua WSC and Manville WSC.

Regulated Activity:
Retail water service.

Type of Application:
Request for a Commission order approving a contract.

Commission Action:
Hearing regarding approval of the contract.

Authority:
Texas Water Code § 13.248 and 30 Texas Admlmstratlve Code § 291.117.

FACTUAL BACKGROUND

Aqua WSC (Aqua), certificate of convenience and necessity (CCN) No. 10294, and
Manville WSC (Manville), CCN No. 11144, provide retail water service in counties that
include Travis County, Texas. Effective April 27, 2010, Aqua and Manville entered into
a “Water CCN Transfer Agreement Between Aqua Water Supply Corporation and
Manville Water Supply Corporation” (Contract) regarding their respective water service
areas pursuant to Section 13.248 of the Texas Water Code. Manville is certificated in
this service area. Under the Contract, Manville will transfer approximately 29.2 acres
from its CCN No. 11144 to Aqua, thereby incorporating the area into Aqua’s CCN
No0.10294, and correcting a mapping anomaly involved in a prior 61 acre Aqua CCN
- amendment. Specifically, the map left a narrow strip of land measuring approximately




29.2 acres that separates the 61 acre tract from Aqua’s CCN service area. According to
the Contract, no customers or facilities in the area will be transferred.

Both Aqua and Manville have reviewed the CCN map to be issued with the
Commission’s order and have approved it.

LEGAL AUTHORITY

The Texas Water Code prohibits a utility, a titility operated by an affected county,
or a water supply corporation from rendering retail water or sewer utility service
directly or indirectly to the public without first obtaining a CCN.?

The Texas Water Code and TCEQ rules allow retail public utilities to enter into
service area contracts and have the Commission affirm the contracts by amending the
entities’ respective CCNs.2 The request to approve a Section 13.248 contract is not
subject to the notice provisions of Title 30, Section 291.106 of the Texas Administrative
Code, which apply to applications for new and amended CCNs. The Commission may
approve the service area contract pursuant to Section 13.248 of the Texas Water Code
with appropriate notice provided under the Open Meetings Act. The Executive Director
will mail notice of the hearing upon the setting of an Agenda date.

BASIS FOR STAFF RECOMMENDATION
The following items were considered in developing the staff’s recommendation:

1. Application No. 36732-C filed by Aqua and Manville on June 4, 2010 for a
Commission Order approving the 13.248 contract

2, Agreement between Aqua and Manville executed on or about Aprﬂ 27, 2010;

3. Analysis of Aqua’s financial, managerial, and technical capability to operat‘e‘ in the‘
affected area;

4. Map of the service area subJect to the 13. 248 agreement and map consents from the
parties. :

! TEX. WATER CODE ANN. § 13.242(a) (Vernon 2008).

2 TEX. WATER CODE ANN. § 13.248 (Vernon 2008); 30 TEX. ADMIN. CODE § 291.117 (Supp. 2006) (Tex. Comm’n
on Environ. Qual.). Section 13.248 states, “Contracts between retail public utilities designating areas to-be served
and customers to be served by those retail public utilities, when approved by the commission after public notice and
hearing, are valid and enforceable and are incorporated into the approptiate areas of public convenience and
necessity.”



STAFF RECOMMENDATION

Staff has confirmed that both parties are retail public utilities with active water
CCNs, that the area the parties seek to transfer is currently certificated to Manville, and
that no customers or facilities are being transferred. Further, staff is satisfied that Aqua
possesses adequate financial, managerial, and technical capability to provide continuous
and adequate service to the area being transferred. Aqua currently serves approximately
17,280 connections. Because of the following facts, staff conducted a limited financial
review: the transfer is to correct CCN service areas; the area being transferred is less
than 10% of the area in either Aqua’s or Manville’s CCN service area; a copy of the -
service agreement is included in the application; the transfer has no affect on either
Aqua’s or Manville’s customers; and the transfer is immaterial to the overall financial
‘and managerial operations of both Aqua and Manville.

Therefore, based on the facts stated in the application and the supporting

documentation submitted by the applicants, staff supports the request for a Commission
Order approving a contract designating service areas between Aqua and Manville.

STAFF CONTACTS

Ruth Takeda, Environmental Law Division (512.239.6635)
Sheresia Perryman, Water Supply Division (512.239.3654)






I IOYd 816 Congress Avenue, Suite 1 900
Austin, Texas 78701
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£ Telephone: (512) 322-5800
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Mr. Lloyd’s Direct Line: (512) 322-5805
Email: rlloyd@lglawfirm.com

June 3, 2010 ' ;

Ms. Tammy Holguin-Benter

Texas Commission on Environmental Quality
Water Supply Division

Utilities & Districts Section, MC-153 ' Ve
P. O.Box 13087 - . S
Austin, Texas 78711-3087 : —

Re:  Water CCN Transfer Agréement Between Aqua Water Supply
Corporation and Manville Water Supply Corporation

Dear Ms. Benter:

~ Enclosed for filing are four (4) copies of the Water CCN Transfer Agreement Between

Aqua Water Supply Corporation (“Aqua”) and Manville Water Supply Corporation (“Manville”)
(the “Agreement™). Also attached is my firm’s check in the amount of $100.00 submitted as
payment for the Application fees. Please file stamp one copy of the Agreement and return to me
in the enclosed envelope so that we may have a copy for our records. - '

It has been some time since this issue was discussed with you and other representatives of
the TCEQ so I am providing a short summary of the events leading to this Agreement. On
August 10, 2007, Aqua submitted 2 CCN application (Application No. 35779-C) to clean up its
CCN boundaries resulting from the realignment of FM 696 and FM 973, and to add a 61 acre
tract of land located within New Sweden MUD No. 2. The 61 acre tract was located within
Manville’s CCN and Manville provided a letter stating it had no opposition to the 61 acre tract

being located within Aqua’s CCN.

When we received the consent form and proposed CCN map from TCEQ, a copy of
which is enclosed as Attachment A, it was apparent that there was a problem with Aqua’s CCN
boundary. The map reflected a small strip of land between Aqua’s CCN boundary and the 61

acre tract.

On March 31, 2008, 1 sent a letter to Lisa Fuentes requesting a meeting to discuss ways to
resolve this boundary issue. A copy of the March 31 letter is enclosed as Attachment B. On
April 10, 2008, a meeting was held at TCEQ with you, Doug Holcomb, Kent Steelman, Lisa
Fuentes, Richard Hamala, John Burke, Debbie Fehrenkamp and me attending. At the meeting, 1t

was determined that an agreement between Aqua and Manville pursuant to Section 13 248 of the

“Water Code would be the best way to correct the boundary issue.
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* Ms. Tammy Holguin-Benter
Texas Commission on Environmental Quality

June 3, 2010
Page 2

Since that meeting, development in the area slowed considerably and the provision of
water service to the tract was delayed. Recently, there is renewed interest in the development of
the property and the property owner has requested that this issue be resolved.

We look forward to working with you and your staff in the transfer of this small portion
of property from Manville’s CCN to the Aqua’s CCN. Should you have any questions regarding
this Agreement or need additional information, do not hesitate to contact me.

RHL/daf

1134601v1

Enclosures

ce: Mr. Karl Moeller
Mr. Richard Hamala
Mr. Bill Loven



TCEQ Interoffice Memorandum

To: Environmental Law Division
Date: December 28, 2010
Thru: Sheresia Perryman/Lisa Fuentes

From: M%Debi Loockerman C.P.A.

Subject: Contract Service Agreement Pursuant to Texas Water Code
Section 13.248, from Agua Water Supply Corporation (WSC),
Certificate of Convenience and Necessity (CCN) No. 10294, to
Transfer a Portion of CCN No. 11144 from Manville WSC in Lee
and Travis Counties; Application No. 36732-C

CN: 600610828; RN: 102672482 (transferee/Agqua WSC)
CN: 600674121; RN: 101235505 (transferor/Manvilie WSC)

Agua WSC applies to transfer 29.2 acres from Manville WSC to reflect correct
service areas. A copy of the service agreement is in the application. The
transfer has no affect on either entity’s customers and is immaterial to the
overall financial and managerial operations of both utilities. There area is
less than 10% of the area in either affected CCN. Therefore, no further
financial review is necessary in this case. '

Texas Commission on Environmental Quality






Aqua Water Supply Corporation
Portion of Water Service Area in Travis County
- CCN No. 10294
Application No. 36732-C (13.248 Agreement to Transfer a Portion
from Manville WSC, CCN No. 11144, in Travis County)
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CONSENT FORM
Applicant’s Name: Aqua WSC
Application Nos.: 36732-C

I concur with the recommendation contained in the staff memorandum
transmitted by letter dated February 8, 2011.

Q I do not concur with and intend to respond to the recommendation contained
in the staff memorandum transmitted by |etter dated February 8, 2011.

I understand that I have 14 days from the date of this letter to provide my
response,

I am authonzed by Manvnlle WSC tosign this form.
Signature: /(’("/(/@

Printed Name: K—AL‘- H. Afogllef .
Relationship to Applicant: T 70 R-AEY /5’54/5ML @V//gﬂ‘

Date signed: ﬁ;’/é /! LOf/

Mail or Fax to:
Sheresia Perryman .
Utilities & Districts Section, MC 153
Water Supply D;vus;on
Texas Commission on Environmental Quahty

P.0. Box 13087

Austin, TX 78711-3087

Fax: (512) 239-6972



_ __?_2/1_7,/11___,125_2__}?&1?21 eesE _ Lloyd Gosselink __ _ __ . @oo2
CONSENT FORM
Applicant’s Name: Aqua WSC
Application Nos,: 36732~ C
m/ I concur with the recommendatlon contained in the staff memorandum
transmltted by letter dated February 8, 2011.
) I do not concur with and intend to respond to the recommendation contained

in the staff memorandum transmltted by letter dated February 8, 2011.

I understand that I have 14 days from the date of this letter to: provide my
response. :

Iam authorizeW' :
Signature: /
Printed Name: _RO»\P,\F)&' /L ()Ud

Relationship to Applicant: Q H omeu ‘gD\/ Aaoug, W6 C_.
Date signed: _Eébﬂ/d@ /7u;lﬂ// '

- Mail or Fax to:
Sheresia Perryman
Utilities & Districts Section, MC 153 -
Water Supply Division
Texas Commission o "Environmental Quahty
- P.O.Box 13087
Austin, TX 78711-3087
Fax: (512) 239-6972



